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ARGUMENT 


A. THE VERMONT CONNECTION 

Appellees state that the only connection with Vermont is that appellant 
chose to move his re@idence here. (Appellee's Brief p. 7). This ignores the 
fact that the employment relationship was continued by appellees at a time when 
they were fully aware of the impending move. In addition to retaining appellant 
as a regular employee on a reduced schedule, appellees agreed to pay all travel 
expenses incurred by appellant in trave’?ling away from his home in Vermont. 
This does not indicate that appellant commuted to New York but shows that his 
home was in fact considered his home office. Any travel away from his home 
office was at company expense because required by the nature of his duties. 


It would appear clear that appellees created this substantial connection with 


Vermont purposefully and with a full understanding of future continuous contact. 


The arrangement was not entered into for the sole benefit of appellant. 
Appellees did not have to maintain an employment relationship with appellant 
after the move but could have simply allowed an immediate retirement, The 
benefit which appellees received, and for which they established the Vermont 
contact, was the continued use of appellants services. 

B. THE RETIREMENT CONTRACT 

Contrary to appellees assertion, the retirement benefits were not fixed 
and binding prior to appellant establishing his Vermont residency. In theory 
the benefits could always change so long as he remained a regular employee. 
Whether they in fact changed would be of no consequence, but in “iis case they 
did change. Appellant's benefits continued to accrue while employed in 
Vermont and that period of employment changed his pension benefits in two ways. 


Firstly, the benefits were computed on a longer period of service, and secondly 


were computed by including the full year of 1970 in determining average salary. 

It does not require any facile manipulation of facts to determine that the 
employment contract, and retirement benefits due thereunder, became fixed only 
after appellant moved to Vermont. At the time of appellants retirement in 
April of 1971, he had fulfilled his duties and obligations and appellee Abex, 
and its agent appellee Retirewent Board, became obligated to provide the 
benefits accrued to that date. 

Due process limitations do not prevent a state from exercising jurisdiction 


over a non-resident corporate employer in connection with an action begun by a 


former resident employee to enforce retirement benefits accrued while employed 


in the forum state. 

The services which appellant provided were provided in part within Vermont. 
This benefit to appellees was clearly foreseeable and anticipated. Addendum to 
Appendix, p. 7. Fer this reason appellant's position is not significantly 
different from any resident employee of a non-resident corporation hired to 
work within the forum state. Conferences by telephone were a normal part of 
appellants duties and an expense which appellees readily assumed as a cost of 
the benefit. Where a part of a contract is to be performed within the forum 
state, there is sufficient minimum contacts to allow the exercise of jurisdic- 
tion. See, Engineering Associa’es of New England, Inc. vs, B & L Liquidating 

| Corps, __N.H. __, 345 A2d 900 (1975). 

C. THE "50-STATE CONNECTION" 

Appellant does not maintain that his position is equivalent to other 
former employees who have changed their residence since retitement. (Appellant' 
Brief, p. 12). Although it is quite arguable that in such a situation the 
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it outside the normal situation. If this court does not feel that due »yrocess 
allows the exercise of jurisdiction in any state in which a retiree settles, 
it is still possible to find the requisites present here. 

D. FACT PLEADING: LONG ARM JURISDICTION 

Appellees rely heavily on the decision rendered in O'Brien v. Comstock 
Foods, Inc. 123 Vt. 461, 194 A2d 568 (1963). In that case the Vermont Supreme 
Court indicated that there was a duty imposed upon plaintiffs to allege 
sufficient facts in their complaint to demonstrate personal jurisdiction under 
the long arm statutes. The suit was not dismissed on this basis but was re- 
manded to allow the plaintiff to amend his complaint and fulfill the duty. 
Such a decision is consistent with the spirit of Fed. R. Civ. P. 15, from 
which Vt. R. Civ. P. 15 is derived. 

Appellant did move to allow an amendment to be made to his complaint in 
the court below. Assuming arguendo that the original complaint filed in this 
action was insufficient to show the availability of personal jurisdiction under 
the long arm statute, the proper remedy would have been to allow appellant an 
opportunity to amend. 

In the court below, appellant also filed a motion to allow interrogatories 
to be served on the appellees. The stated purpose of the motion was to allow 
full discovery of facts pertinent to a determination regarding the issue of 
jurisidiction. Every court has jurisdiction to determine whether it has 


jurisdiction. If the court has power to enjoin a party pending determination 


of the issue of jurisdiction [u.s. v. United Mine Workers of America, 330 U.S. 


258 (1947)7, then it has power to allow discovery while determining the issue. 


If appellant is allowed to utilize the discovery procedures outlined in 
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12 V.S.A. $913. It has been recognized that situations may arise where the 
activity in the forum state is insufficient to require registration, but suf+ 
ficient to allow the exercise of personal jurisdiction in actions brought con- 
cerning matters which do not have a nexus with the activity,where they are 
continuous and substantial. See, Perkins v. Benquet Consol. Mining Co., 342 
U.S. 437 (1952); Restatement (Second) of Conflict of *.aws § 35; Bersch v. 
Drexel Firestone, Inc. 519 F2d 974 (2d Cir. 1975); cf. Aanestad v. Beech Air- 
craft Corp., 521 F2d 1298, 1301 n.1 (1974). 
E. CONCLUSION 

The contacts which appellees purposefully establishe.i «ith the State of 
Vermont are sufficient to allow the exercise of personal jurisdiction over 
appellees for causes connected with those contacts. If the complaint is in- 
adequate to show them,the cause should be remanded to allow amendment of the 
complaint. All appellees received actual and effective notice of process and 
any defects in the manner of service could and should be perfected upon remand. 


Fed. R. Civ. Pe, 4(h). 
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DATED at Poultney, County of Rutland and State of Vermont, this 192 aay 


of June, 1976. 
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Richard J. Wright, Esq. 
A member of the firm 
DeBonis and Wright, P.C. 
25 Main Street 

Poultney, Vermont 05764 
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For severe]. years Ken Anderson had planned to retire early from 
Abex nd move to Verment where he has had a home for many yours. He 
is moving to Vermont cn Eeptember 1, 1970. but we have persuaded Ken 
to stay on for an indefinite period of tima at a reduced scheduie of 
work to counsel and giide all fisnctions of the Fersorrel Services 
Departivent, aud in any other ureas where George or I might request 
his help. 


Witch the appointment of Fred Frost as Directo: of Personnel 
Services, the day-by-day matters in the department will be turned over 
to hin, thereby freeing Ken of those Cuties. Ken has resigned as Vice 
President of Abex and his new title will bo Assistent to president. 
Both Dr. Blackwell and Fred Frost will continue to report to hin. A 
Maniugement Bulletin on the. Frost appointment as attached hereto will 
follow in a fet days. 
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Copy to: W.G. Belury 


MANAGEMENT BULLETIN 


EFFECTIVE SEPTEMBFR 1, FRED W. FROST, JR., IS NAMED 


DIRECTOR OF PERSONNEL SERVICES FOR ABEX. MR, FROST, WHO JOINED 


TIE COMPANY 4S A LABOR ATTONNDY IN 1968, WILL PE IN CHARGE OF ALL 
FUNCTIONS OF THE DEPARTMENT EXCEPT THOSE REPORTING TO DR. BLACKWELL. 
BOTH MR. FROST AND DR, BLACKWELL WILL CONTINUE TO REPORT TO 


KENNETH ANDERSON. 
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I, RICHARD J. WRIGHT, ESQ., hereby certify that on the 2/ —day of June, 


| 1976, I served two (2) copies of Reply Brief for Appellant upon Anthony A, 


| Dean, Esq., of the law firm of Cravath, Swaine & Moore, One Chase Manhattan 


1 Plaza, New York, NY 10005, attorneys for the Defendant~-Appellees; Abex 


| Corporation; The Retirement Board of the Retirement Plan for Salaried Employees | 


| Of Abex Corporation; Donald K. Rennie and Illinois Central Industries, Inc., 


by placing two correct copies thereof in an envelope with proper postage 


affixed thereto, and caused said envelope to be deposited in a regular 


depository for the U.S. mail, addressed to him at the above address, his last 


"a Z f 
/ i 
If 4 | ] / 
it ~ [A é 7) ed 


Richard J. Wright, Esq. 
A member of the firm 
DeBonis and Wright, P.C. 
25 Main Street 


| 
i 
Poultney, Vermont %5764 


| known address, 
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